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programs and the licensee or other en-
tity implements the cutoff levels pub-
lished in the HHS Guidelines, or if the
licensee or other entity received writ-
ten approval of the NRC to test for
lower cutoff levels before April 30, 2008.

(4) Alcohol testing. Initial tests for al-
cohol must be administered by breath
or oral fluids analysis using alcohol
analysis devices that meet the require-
ments of §26.91(a). If the initial test
shows a BAC of 0.02 percent or greater,
a confirmatory test for alcohol must be
performed. The confirmatory test must
be performed with an EBT that meets
the requirements of §26.91(b).

() Medical conditions. (i) If an indi-
vidual has a medical condition that
makes collection of breath, oral fluids,
or urine specimens difficult or haz-
ardous, the MRO may authorize an al-
ternative evaluation process, tailored
to the individual case, to meet the re-
quirements of this part for drug and al-
cohol testing. The alternative process
must include measures to prevent sub-
version and achieve results that are
comparable to those produced by uri-
nalysis for drugs and breath analysis
for alcohol.

(ii) If an individual requires medical
attention, including, but not limited
to, an injured worker in an emergency
medical facility who is required to
have a post-event test, treatment may
not be delayed to conduct drug and al-
cohol testing.

(6) Limitations of testing. Specimens
collected under NRC regulations may
only be designated or approved for test-
ing as described in this part and may
not be used to conduct any other anal-
ysis or test without the written per-
mission of the donor. Analyses and
tests that may not be conducted in-
clude, but are not limited to, DNA test-
ing, serological typing, or any other
medical or genetic test used for diag-
nostic or specimen identification pur-
poses.

[73 FR 17176, Mar. 31, 2008, as amended at 74
FR 38327, Aug. 3, 2009]

§26.33 Behavioral observation.

Licensees and other entities shall en-
sure that the individuals who are sub-
ject to this subpart are subject to be-
havioral observation. Behavioral obser-
vation must be performed by individ-

§26.35

uals who are trained under §26.29 to de-
tect behaviors that may indicate pos-
sible use, sale, or possession of illegal
drugs; use or possession of alcohol on
site or while on duty; or impairment
from fatigue or any cause that, if left
unattended, may constitute a risk to
public health and safety or the com-
mon defense and security. Individuals
who are subject to this subpart shall
report any FFD concerns about other
individuals to the personnel designated
in the FFD policy.

§26.35 Employee assistance programs.

(a) BEach licensee and other entity
who is subject to this part shall main-
tain an EAP to strengthen the FFD
program by offering confidential as-
sessment, short-term counseling, refer-
ral services, and treatment monitoring
to individuals who have problems that
could adversely affect the individuals’
abilities to safely and competently per-
form their duties. Employee assistance
programs must be designed to achieve
early intervention and provide for con-
fidential assistance.

(b) Licensees and other entities need
not provide EAP services to a C/V’s em-
ployees, including those whose work lo-
cation is a licensee’s or other entity’s
facility, or to individuals who have ap-
plied for, but have not yet been grant-
ed, authorization under subpart C of
this part.

(c) The EAP staff shall protect the
identity and privacy of any individual
(including those who have self-referred)
seeking assistance from the EAP, ex-
cept if the individual waives the right
to privacy in writing or a determina-
tion is made that the individual’s con-
dition or actions pose or have posed an
immediate hazard to himself or herself
or others.

(1) Licensees and other entities may
not require the EAP to routinely re-
port the names of individuals who self-
refer to the EAP or the nature of the
assistance the individuals sought.

(2) If EAP personnel determine that
an individual poses or has posed an im-
mediate hazard to himself or herself or
others, EAP personnel shall so inform
FFD program management, and need
not obtain a written waiver of the
right to privacy from the individual.
The individual conditions or actions
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§26.37

that EAP personnel shall report to
FFD program management include, but
are not limited to, substantive reasons
to believe that the individual—

(i) Is likely to commit self-harm or
harm to others;

(ii) Has been impaired from using
drugs or alcohol while in a work status
and has a continuing substance abuse
disorder that makes it likely he or she
will be impaired while in a work status
in the future; or

(iii) Has ever engaged in any acts
that would be reportable under
§26.719(b)(1) through (b)(3).

(3) If a licensee or other entity re-
ceives a report from EAP personnel
under paragraph (c)(2) of this section,
the licensee or other entity shall en-
sure that the requirements of §§26.69(d)
and 26.77(b) are implemented, as appli-
cable.

§26.37

(a) Each licensee or other entity who
is subject to this subpart who collects
personal information about an indi-
vidual for the purpose of complying
with this part, shall establish, use, and
maintain a system of files and proce-
dures that protects the individual’s pri-
vacy.

(b) Licensees and other entities shall
obtain a signed consent that authorizes
the disclosure of the personal informa-
tion collected and maintained under
this part before disclosing the personal
information, except for disclosures to
the following individuals:

(1) The subject individual or his or
her representative, when the individual
has designated the representative in
writing for specified FFD matters;

(2) Assigned MROs and MRO staff;

(3) NRC representatives;

(4) Appropriate law enforcement offi-
cials under court order;

(5) A licensee’s or other entity’s rep-
resentatives who have a need to have
access to the information to perform
their assigned duties under the FFD
program, including determinations of
fitness, FFD program audits, or some
human resources functions;

(6) The presiding officer in a judicial
or administrative proceeding that is
initiated by the subject individual;

(7) Persons deciding matters under
review in §26.39; and
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(8) Other persons pursuant to court
order.

(c) Personal information that is col-
lected under this subpart must be dis-
closed to other licensees and entities,
including C/Vs, or their authorized rep-
resentatives, who are legitimately
seeking the information for authoriza-
tion decisions as required by this part
and who have obtained a signed release
from the subject individual.

(d) Upon receipt of a written request
by the subject individual or his or her
designated representative, the FFD
program, including but not limited to,
the collection site, HHS-certified lab-
oratory, substance abuse expert (SAE),
or MRO, possessing such records shall
promptly provide copies of all FFD
records pertaining to the individual,
including, but not limited to, records
pertaining to a determination that the
individual has violated the FFD policy,
drug and alcohol test results, MRO re-
views, determinations of fitness, and
management actions pertaining to the
subject individual. The licensee or
other entity shall obtain records re-
lated to the results of any relevant lab-
oratory certification, review, or rev-
ocation-of-certification proceedings
from the HHS-certified laboratory and
provide them to the subject individual
on request.

(e) A licensee’s or other entity’s con-
tracts with HHS-certified laboratories
and C/Vs providing specimen collection
services, and licensee testing facility
procedures, must require test records
to be maintained in confidence, except
as provided in paragraphs (b), (c¢), and
(d) of this section.

(f) This section does not authorize
the licensee or other entity to withhold
evidence of criminal conduct from law
enforcement officials.

§26.39 Review process for fitness-for-
duty policy violations.

(a) BEach licensee and other entity
who is subject to this subpart shall es-
tablish procedures for the review of a
determination that an individual who
they employ or who has applied for au-
thorization has violated the FFD pol-
icy. The procedure must provide for an
objective and impartial review of the
facts related to the determination that
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